Public Procurement
Keep it short and simple!
CEMR position and proposals for amendments to the Commission’s proposal for a new Directive on public procurement / COM (2011) 896 final
June 2012

Council of European Municipalities and regions
Registered in the Register of Interest Representatives
Registration number: 81142561702-61

CEMR Key Messages
CEMR calls on the European Parliament & Council to significantly reform the
Commission’s proposals so that they deliver a ‘light’ regime
 Local and regional government as public procurers fully endorse
the need for open competition when tendering many types of public contract and fully support the Treaty principles of equality,
transparency, and non-discrimination when it comes to public procurement;
 However, consistently applying the complex rules of the European
Directives without receiving any offer from providers in another
member state means a waste of resources and cost: the complex EU regime is not proportionate to the results being achieved;
 An increase of the threshold for goods and services would help to
reduce time and cost burdens on both sides: the tenderers and
the bidders;
 Transparency, non-discrimination and equal treatment in public
procurement procedures below the thresholds should be ensured
by the Member States via national rules.
CEMR believes that it is necessary to return to the basic objectives
and principles of the public procurement concept and find pragmatic,
manageable solutions, along the following lines:
 Focus on the Treaty principles (equality, transparency, nondiscrimination) and ways to strengthen their application, in particular by using new technologies;
 A proportionate and well-balanced legal framework that provides
for the basic principles, leaving sufficient flexibility for both the public authority and the bidder;
 Reduction of legal and administrative burdens, simplifying and
aligning procedures, again for both the public authority and the
bidder;
 Allow local and regional authorities to determine their own purchasing priorities;
 Increase awareness and incentives to look for innovative solutions.
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Part 1: CEMR position on the Commission’s Proposal
1. Public Procurement is a core issue for local and regional authorities. A major part of public
spending is done at local and regional level and thus contributes in a significant way to
the economy in Europe’s cities, municipalities and regions.
2. This is particularly important in times where public investments can help to keep people in
their jobs, stimulate smart growth in sustainable projects and avoid further economic
and social degradation.
3. CEMR as the European umbrella organisation of 60 national associations representing local and regional government from 40 countries has been actively engaged in the debate
on the development of the European public procurement rules over the last decade.
Comments on the Commission’s proposal
4. CEMR wishes to underline that the original objective of the public procurement regime is
to ensure value for money.
5. Local and regional authorities report that European public procurement procedures are
very costly and time consuming and still do not materialise in the expected result: crossborder purchasing. The financial and administrative efforts invested in the required procedures are disproportionate to the number of contracts concluded with tenderers from
another Member State.1
6. Some of the 246 pages of provisions proposed by the Commission have more the character of guidelines for implementation and should not be part of a legislative text. Such
elements should be provided in a separate, accompanying communication or handbook,
which allows modifications over time, without legislative amendment, to keep up with the
fast pace of CJEU procurement case law. In this way the legislative text itself could be
significantly simplified.
7. CEMR strongly objects to such detailed provisions at European level as proposed
and stresses, with reference to the principles of subsidiarity and proportionality that such
details, including governance and enforcement, should be left to the appropriate authorities in each Member State.
8. Like the European Parliament in its resolution on ‘modernisation of public procurement’,
CEMR believes that a new Directive needs to propose a significant simplification and
consolidation of the rules.
9. However, the proposed text does the opposite. It goes way beyond what we consider to
be proportionate: it proposes to create new burdens for legal services, new advertising
requirements for social services (article 75) and a requirement to introduce new procedures nationally (article 76), new monitoring bodies at national level (article 84), additional explanations as to the contract value chosen (article 44), and heavy reporting and
notification obligations (e.g. articles 85 & 86), even directly to the European Commission (e.g. article 32 (6)).
10. We therefore call on the European Parliament and the Member States to take a bold approach and screen the draft Directive in order to eliminate all provisions containing
overly detailed rules. In times when public authorities, including the European Commission services, are reducing staff, it is not appropriate to introduce ever-heavier administrative burdens.
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This is confirmed by the Commission’s own evaluation which shows that only 1.6% of contracts are
awarded to companies in other Member States.
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11. We would encourage the European Parliament & Council to significantly reform the
Commission’s proposals so that they instead deliver a ‘light’ regime.
12. We consider the WTO Government Procurement Agreement (GPA) with its 24 articles
on 33 pages to be an excellent model for such a light regime. Since both regimes (EU and
WTO) must be generally consistent, we strongly encourage the European legislator to
align the proposed Directive to the lighter approach of the GPA.
13. CEMR strongly advocates for an increased threshold in order to get the balance right in
terms of reflecting cross-border interest: doubling the thresholds for goods and services to
€400,000 would be a positive first step.
14. Furthermore, and again in line with the European Parliament resolution from 2011, we call
for fewer and more flexible procedures in line with the GPA, especially when the Commission argues thresholds cannot be raised. The need for a greater element of negotiation
in procedures is particularly pressing.
15. Concerning public-public cooperation, the proposal assumes too strict an interpretation
of the CJEU case law. The wording of the European Parliament’s resolution2 perfectly reflects the jurisprudence of the CJEU and should be used for the text in the Directive. The
resolution underlines the fact that transferring tasks between public sector organisations is
a matter for the Member States’ internal administrative organisation and not subject to
procurement rules.
16. We would also prefer to have a short reference to the above exclusion in article 1 of the
Directive in addition to the detail of the exemption being specified in article 11.
17. Concerning social and other person-specific services (articles 74 – 76) CEMR does
not see the necessity of introducing new burdensome provisions. Like the European Parliament we are in favour of keeping a lighter regime for this category of services, especially for social and legal services a regime is needed which recognises their specific character.
18. Also ‘lighter’ rules for local or regional contracting authorities are welcome; their contracted services often have limited cross-border relevance. It also has to be clarified that
emergency (medical) services also fall under this category.
19. Public procurement rules are not suitable when it comes to the provision of specific services such as legal advice, social, health or educational services to individuals.
20. Furthermore, CEMR is concerned that under article 10 (d) activities to raise money or
capital are no longer excluded from the Directive. This will have a major impact on the
ability of local and regional authorities to borrow money because public procurement procedures will make public borrowing a much more lengthy, complicated and expensive process.
21. Last but not least, on the question of service concessions, where the European Commission has proposed a separate directive, CEMR is opposed to a rigid legal framework. If the European Commission continues to pursue its intention to legislate service
concessions, CEMR wishes to stress that these rules should not go beyond a basic advertising or prior notification requirement.
In the second part of this paper, CEMR presents proposals for amendments to the Commission’s directive, which translate our position into changes to the legislative text. The structure
into clusters follows the order of the negotiations in the Council working group and the European Parliament leading Committee on Internal Market and Consumer Protection (IMCO). Where
possible, reference was made to the amendments proposed by the rapporteur of the Committee, Mr Tarabella.
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European Parliament resolution of 25 Oct. 2011 (2011/2048(INI), point 6

4

Part 2: Proposals for amendments
Cluster 1: Greater choice of procedures
CEMR position: More flexibility for tendering authorities and bidders
CEMR believes that the new directive needs to propose a significant simplification and consolidation of the European public procurement rules. Tendering authorities spend a lot of time
and resources on applying the very complex European procurement rules without receiving any
offer from providers in another Member State.
This means a waste of resources, lengthy processes, and huge costs that local and regional government can hardly bear in times of economic difficulties.
CEMR is in favour of a more flexible use of the competitive dialogue procedure, and the introduction of a greater freedom to negotiate. We support in general the deadlines as proposed
by the European Commission and not the extended deadlines, as proposed by the rapporteur, Mr Tarabella.
Therefore, we propose the following:
 Support amendments 44, 45 and 46 of the rapporteur;
 No support of amendments 47, 49, 50, 51, 52, 53, 54, 55 of the rapporteur;
 Additional amendments to
o article 24, ‘choice of procedures’;
o article 27, ‘competitive procedure with negotiation’ and
o article 30, ‘use of negotiated procedure without prior publication’:
Amendment to Article 24 paragraph 1: Choice of procedures
1. ….
Member States shall provide that contracting authorities may apply open or restricted procedures as regulated in this Directive.
Member States may provide that contracting authorities may apply innovation partnerships as regulated in this Directive.

1….
Member States shall provide that contracting authorities may apply open or restricted
procedures as regulated in this Directive.
Member States shall provide that the contracting authorities may apply innovation
partnerships as regulated in this Directive.

They may also provide that contracting
authorities may use a competitive procedure with negotiation or a competitive dialogue in any of the following cases:

They shall also provide that that contracting
authorities may use a competitive procedure
with negotiation or a competitive dialogue,
at the choice of the contracting authorities, in any of the following cases

….

…

(a)

(a)

(b)

(b)

(c)

(c)

(d)

(d)

(e)

(e)

Member States may decide not to transpose into their national law the competitive

Member States may decide not to transpose
into their national law the competitive pro-
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procedure with negotiation, the competitive dialogue and the innovation partnership procedures.

cedure with negotiation, the competitive
dialogue and the innovation partnership
procedures.
Justification

The European Commission has based its proposal on the Government Procurement Agreement (GPA) of the WTO3. As a result, according to the Commission, it is not possible to raise
the thresholds. However, the flexible procedures in the GPA are only partially adopted by the
Commission, and even allow the Member States the possibility to deny the use of them to
contracting authorities.
In our opinion it is not up to the Member States to determine whether the flexible procedures
should be converted into national legislation. Contracting authorities should themselves be
able to decide which procedure, amongst all the procedures, is the appropriate one to use in
each procurement process.
This is particularly true for the competitive procedure with negotiation, which is very important
in practice. Public procurement would be significantly more difficult without this procedure.
This procedure is suitable for achieving very good value for money. In addition, it reduces the
administrative burden for the individual municipal offices. For that reason, the contracting authorities should remain entitled to make a choice here instead of giving member states the
right to make this decision for all cases in advance.
In tenders for consulting services (e.g. comprehensive IT software), there is for example
sometimes not a clear perception of how a certain task is to be performed. By drawing on the
bidder's know-how, however, a solution can then be developed in a step-by-step approach
within the framework of negotiations.

Amendment to Article 27 paragraph 1 sub-paragraph 2: Competitive procedure with negotiation
In the contract notice or in the invitation
to confirm interest contracting authorities
shall describe the procurement and the
minimum requirements to be met and
specify the award criteria so as to enable
economic operators to identify the nature
and scope of the procurement and decide whether to request to participate in
the negotiations. In the technical specifications, contracting authorities shall
specify which parts thereof define the
minimum requirements.

3

In the contract notice or in the invitation to
confirm interest contracting authorities shall
describe the procurement and the minimum
requirements to be met and specify the
award criteria so as to enable economic operators to identify the nature and scope of the
procurement and decide whether to request
to participate in the negotiations.

GPA text see: http://www.wto.org/english/docs_e/legal_e/gpr-94_01_e.htm
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Justification
The newly introduced Article 27 paragraph 1 sub-paragraph, sentence 2 foresees regulations
for the competitive procedure with negotiation which are stricter than the ones currently in
place. This will not only lead to a deterioration in practical procurement, but it also contradicts
this revision's main objective to contribute to a simplification and flexibilisation of procedures.
Thus, it should be deleted without substitution.
In practice, such a regulation would lead to increased legal uncertainty, as is currently the
case in terms of whether or not variants are accepted. Despite the European Court of Justice's judgment of 16 October 2003 (C-421/01, “Traunfellner GmbH”) defining the contracting
authority's obligation to always set out minimum specifications if taking variants into consideration, it is still not entirely clear how specific these minimum specifications have to be and if
they need to be set out for all or only for some (and if so, for which) parts of the work to be
performed.
The contracting authority should not be obliged to set out minimum specifications before
even launching the procedure. On the one hand, such minimum specifications are not legitimate if the technical specifications of a work are not subject to the tenderer's interpretation. A
competitive procedure with negotiation often follows a non-successful open or restricted procedure; as a result, a negotiated procedure without prior publication may be required due to
time constraints (Art. 30, par. 2 a). Thus, the procedure is not primarily chosen based on the
subject-matter of the contract. And on the other hand, minimum specifications may prevent
innovative solutions.

Amendment to Article 30 paragraph 2 a: Use of negotiated procedure without prior publication
(a) where no tenders or no suitable
tenders or no requests to participate
have been submitted in response to an
open procedure or a restricted procedure, provided that the initial conditions
of the contract are not substantially
altered and that a report is sent to the
Commission or the national oversight body designated according to
Article 84 where they so request.

(a) where no tenders or no suitable tenders or
no requests to participate have been submitted
in response to an open procedure or a restricted
procedure, provided that the initial conditions of
the contract are not substantially altered.

Justification
In combination with Art. 84, Art. 30, par. 2 a, 2nd half of the sentence leads to an unnecessary bureaucratic burden, especially due to the fact that there is to be only one responsible
national body and due to the unclear formulation of a duty to report. The passage “and that a
report is sent to the Commission or the national oversight body designated according to Article 84 where they so request“ should therefore be deleted without substitution.
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Amendment to Article 30 paragraph 2 c (i)
(c) where the works, supplies or services can be supplied only by a particular economic operator for any of the
following reasons:
(i) the absence of competition for technical reasons;

(c) where the works, supplies or services can be
supplied only by a particular economic operator
for any of the following reasons:
(i) the absence of competition for technical or
legal reasons;

Justification
Art. 30, par. 2 c (i) should be completed as follows: “the absence of competition for technical
or legal reasons“. That would also include cases where the contracting authority needs a
building to be constructed in a specific location and the owner will only agree to sell the
premises if he/she is also awarded the construction contract.

8

Cluster 2: Strategic use of public procurement
CEMR position: Public procurement should not be overly used as an instrument to
pursue policy objectives
Local authorities are concerned about EU efforts to use procurement to address policy goals such as
environmental and social issues via, for example, their inclusion as award criteria in public contracts.
The choice of whether, in addition, to opt for green, or social, or innovation aspects within public
contracts should be decided by the local or regional authority itself. Any EU requirements to include
green, social, or other policy goals in public contracts must remain entirely voluntary.
Concerning social and other person-specific services (articles 74 – 76) CEMR does not see the
necessity of introducing new burdensome provisions. We are in favour of keeping a lighter regime for
this category of services, especially for social and legal services a regime is needed which recognises
their specific character. Also ‘lighter’ rules for local or regional contracting authorities are welcome;
their contracted services often have limited cross-border relevance. It also has to be clarified that
emergency (medical) services also fall under this category. Furthermore, public procurement rules are
not suitable when it comes to the provision of specific services such as legal advice, social, health
or educational services to individuals.
Therefore, we propose the following:
 No support for amendments 86, 90, 114, 121 of the rapporteur
 Support amendments 92, 93, 120, 142, 143 of the rapporteur
 Additional amendments for
o Article 4 (d), threshold amounts
o Article 17, reserved contracts
o article 54 (2), general principles;
o article 55 (3), exclusion grounds;
o article 66 (1) (b), contract award criteria
o article 67 (3), life-cycle costing
o article 75, publication of notices
o article 76, principle of awarding contracts

Amendment to Article 4 (d)
EUR 500 000 for public contracts for social and
other specific services listed in Annex XVI.

EUR 1 000 000 for public contracts for social and
other specific services listed in Annex XVI.

Justification
The threshold for social services and other specific services should be aligned with the
thresholds of the utilities directive (article 12 c of the Commission’s proposal), which is EUR
1 000 000. This appears even more appropriate since social services are usually very locally
provided and have little relevance for the internal market.
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Amendment to Article 17, Reserved contracts

Member States may reserve the right to
participate in public procurement procedures to
sheltered workshops and economic operators
whose main aim is the social and professional
integration of disabled and disadvantaged
workers or provide for such contracts to be
performed in the context of sheltered
employment programmes, provided that more
than 30% of the employees of those workshops,
economic operators or programmes are disabled
or disadvantaged workers.
The call for competition shall make reference to
this provision.

Member States may reserve the right to
participate in public procurement procedures to
sheltered workshops and economic operators
whose main aim is the social and professional
integration of disabled and disadvantaged
workers or provide for such contracts to be
performed in the context of sheltered
employment programmes, provided that more
than 30% of the employees of those workshops,
economic operators or programmes are disabled
or disadvantaged workers persons.
‘Disadvantaged persons’ includes amongst
others: the unemployed; people experiencing
particular difficulty in achieving integration;
members of vulnerable groups and members of
disadvantaged minorities.
The call for competition shall make reference to
this provision.

Justification
The ability to reserve contracts to enterprises employing ‘disadvantaged’ persons is new.
The term ‘disadvantaged persons’ therefore needs to be specified in the directive, as it is
much wider than the concept of ‘handicapped’ persons referred to in the current directive. As
the term ‘disadvantaged persons’ is only used in Article 17, this is the clearest place to explain the term.

Amendment to Article 54 (2)
Contracts shall be awarded on the basis of
the criteria laid down in Articles 66 to 69,
provided that the following cumulative conditions are fulfilled:

1.
Contracts shall be awarded on the
basis of the criteria laid down in Articles 66 to
69, provided that the following cumulative
conditions are fulfilled:

(a)
the tender complies with the requirements, conditions and criteria set out in the
contract notice or the invitation to confirm
interest and in the procurement documents,
taking into account Article 43;

(a)
the tender complies with the requirements, conditions and criteria set out in the
contract notice or the invitation to confirm
interest and in the procurement documents,
taking into account Article 43;

(b)
the tender comes from a tenderer that
is not excluded in accordance with Articles
21 and 55 and that meets the selection criteria set out by the contracting authority in accordance with Article 56 and, where appropriate, the non-discriminatory rules and criteria referred to in Article 64.

(b)
the tender comes from a tenderer that
is not excluded in accordance with Articles 21
and 55 and that meets the selection criteria
set out by the contracting authority in accordance with Article 56 and, where appropriate,
the non-discriminatory rules and criteria referred to in Article 64.

10

2.
Contracting authorities may decide
not to award a contract to the tenderer submitting the best tender where they have established that the tender does not comply, at
least in an equivalent manner, with obligations established by Union legislation in the
field of social and labour law or environmental law or of the international social and environmental law provisions listed in Annex XI.

2.
Contracting authorities may decide
not to award a contract to the tenderer submitting the best tender where it has been
established that the tender does not comply,
at least in an equivalent manner, with obligations established by Union or national legislation in the field of social and labour law or
environmental law or of the international social and environmental law provisions listed in
Annex XI.
Justification

Art. 54 paragraph 2 refers to the compliance with EU legislation. This formulation is very wide
and in this way unclear. Furthermore it is already possible under the existing directive to exclude
tenderers who do not act legally. Therefore, this provision is unnecessary. This kind of regulation is superfluous because it is self-evident that both, tenderer and contracting authority, have
to respect EU legislation.

Amendment to Art. 55 (3), Exclusion grounds

3.
A contracting authority may exclude
from participation in a public contract any
economic operator if one of the following
conditions is fulfilled:

3.
A contracting authority may exclude
from participation in a public contract any
economic operator if one of the following
conditions is fulfilled:

(a)
where it is aware of any violation of
obligations established by Union legislation in
the field of social and labour law or environmental law or of the international social and
environmental law provisions listed in Annex
XI. Compliance with Union legislation or with
international provisions also includes compliance in an equivalent manner.

(a)
where it is aware of any violation of
obligations established by Union or national
legislation in the field of social and labour law
or environmental law or of the international
social and environmental law provisions listed
in Annex XI. Compliance with Union legislation or with international provisions also includes compliance in an equivalent manner.

(b)
where the economic operator is the
subject of insolvency or winding-up proceedings, where its assets are being administered
by a liquidator or by the court, where it has
entered into an arrangement with creditors,
where it has suspended business activities or
is in any analogous situation arising from a
similar procedure under national laws and
regulations;

(b)
where the economic operator is the
subject of insolvency or winding-up proceedings, where its assets are being administered
by a liquidator or by the court, where it has
entered into an arrangement with creditors,
where it has suspended business activities or
is in any analogous situation arising from a
similar procedure under national laws and
regulations;

(c)
where the contracting authority can
demonstrate by any means that the economic operator is guilty of other grave professional misconduct;

(c)
where the contracting authority can
demonstrate by any means that the economic
operator is guilty of other grave professional
misconduct;

(d)
where the economic operator has
shown significant or persistent deficiencies in

(d)
where the economic operator has
shown significant or persistent deficiencies in
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the performance of any substantive requirement under a prior contract or contracts of a
similar nature with the same contracting authority.

the performance of any substantive requirement under a prior contract or contracts of a
similar nature with the same contracting authority.

In order to apply the ground for exclusion
referred to in point (d) of the first subparagraph, contracting authorities shall provide a
method for the assessment of contractual
performance that is based on objective and
measurable criteria and applied in a systematic, consistent and transparent way. Any
performance assessment shall be communicated to the contractor in question, which
shall be given the opportunity to object to the
findings and to obtain judicial protection.

In order to apply the ground for exclusion
referred to in point (d) of the first subparagraph, contracting authorities shall provide a method for the assessment of contractual performance that is based on objective and measurable criteria and applied in a systematic, consistent and
transparent way. Any performance assessment shall be communicated to the
contractor in question, which shall be given the opportunity to object to the findings and to obtain judicial protection.

Justification
The scope of Art. 55. 3 (a) is very general and wide. Besides it is pointless, because the violation of those obligations in the field of social and labour law or environmental law are already recognised as significant violations. Therefore, this provision is unnecessary. This kind
of regulation is superfluous because it is self-evident that both, tenderer and contracting authority, have to respect EU legislation.
The explanation of the meaning of Art. 55. 3 (last subparagraph) is not comprehensive and is
inappropriate regarding the conditions for claims. So far it only means that claims have to be
noted in written form we can agree. But a new kind of remedy or legal protection would be
inappropriate because the award and the execution of the contract would be mixed up. Furthermore it would create more bureaucracy for the contracting authorities, a new field of legal
uncertainty and room for legal actions.
Furthermore this formulation is too detailed for a legal text. It is up to Member States to decide the standard of evidence required.
Amendment to Article 66 paragraph 3, Contract award criteria
(Amendment 120 of the rapporteur)
3. Member States may provide that the
award of certain types of contracts shall
be based on the most economically advantageous tender as referred to in point
(a) of paragraph 1 and in paragraph 2.

deleted

Justification
Art. 66, par. 3 should be deleted without substitution. The objective of this modernization is to
provide contracting authorities and bidders with a maximum of flexibility. This flexibility is limited if Members States are put in a position to decide that certain types of contracts will have
to be awarded to the most economically advantageous tender instead of making the decision
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based on the lowest price. This regulation only allows for over-all solutions and the lowest
price should always be an option.
Small companies will have more difficulties to compete for instance on environmental or social criteria, but may well be much more competitive on cost. If the award cannot be based
on the lowest cost, the opportunities for small companies to participate in the competition will
be reduced significantly: they will be frozen out of the market.
Amendment to Article 66 paragraph 4, sentence 1 and 2
4. Award criteria shall not confer an unrestricted freedom of choice on the contracting authority. They shall ensure the
possibility of effective competition and
shall be accompanied by requirements
that allow the information provided by the
tenderers to be effectively verified. Contracting authorities shall verify effectively,
on the basis of the information and proof
provided by the tenderers, whether the
tenders meet the award criteria.

deleted

Justification
Art. 66, par. 4, sentences 1 and 2 are ambiguous or they do not have any additional message. They should therefore be deleted for the benefit of simplification and in order to ensure
legal certainty It is unclear what the Commission intends to regulate with these two sentences as their content is already covered by the general principle of non-abuse of process and
the principle of transparency.
The content of this text is already covered by the general principles of the Treaty, in particular by the principal of transparency.
Amendment to Article 67, paragraph 3, Life-cycle costing
Whenever a common methodology for the Delete
calculation of life-cycle costs is adopted as
part of a legislative act of the Union, including by delegated acts pursuant to sector
specific legislation, it shall be applied where
life-cycle costing is included in the award
criteria referred to in Article 66(1).
A list of such legislative and delegated acts
is set out in Annex XV. The Commission
shall be empowered to adopt delegated acts
in accordance with Article 89 concerning the
update of this list, when on the basis of the
adoption of new legislation, repeal or modification of such legislation, such amendments
prove necessary.
Justification
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Local and regional government supports the Europe 2020 objectives and recognises the value of a sustainable, socially responsible and innovative procurement policy. In line with our
wishes, the proposal contains no obligations.
In this respect, the lifecycle costs occupy an important role. We support this objective, but
have noted that the development of the calculation method is still experiencing teething problems. An obligation to use the EU method, given the current circumstances, would be too
ambitious. We are also not in favour of the authority for determining the methods being delegated to the Commission.

Amendment to Article 75, Publication of notices
1. Contracting authorities intending to award a
public contract for the services referred to in
Article 74 shall make known their intention by
means of a contract notice.

1. Contracting authorities intending to award a
public contract for the services referred to in Article 74 shall make known their intention by means
of a contract notice.

2. Contracting authorities that have awarded a
public contract for the services referred to in
Article 74 shall make known the results of the
procurement procedure by means of a contract award notice.

2. Contracting authorities that have awarded a
public contract for the services referred to in Article 74 shall make known the results of the procurement procedure by means of a contract
award notice.

3. The notices referred to in paragraphs 1 and
2 shall contain the information referred to in
Annexes VI Part H and I, in accordance with
the standard forms.

3. The notices referred to in paragraphs 1 and 2
shall contain the information referred to in Annexes VI Part H and I, in accordance with the standard forms.

The Commission shall establish the standard
forms. Those implementing acts shall be
adopted in accordance with the advisory procedure referred to in Article 91.

The Commission shall establish the standard
forms. Those implementing acts shall be adopted
in accordance with the advisory procedure referred to in Article 91.

4. The notices referred to in paragraphs 1 and
2 shall be published in accordance with Article
49.

4. The notices referred to in paragraphs 1 and 2
shall be published in accordance with Article 49.

Justification
New ex-ante advertising requirements for social and other specific services are unwelcome as they
introduce new burdens which are not appropriate to this category of service. Transparency should be
ensured, as currently, through ex-post publication of a contract award notice.
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Amendment to Article 76, Principles of awarding contracts
1. Member States shall put in place appropriate
procedures for the award of contracts subject to
this Chapter, ensuring full compliance with the
principles of transparency and equal treatment of
economic operators and allowing contracting
authorities to take into account the specificities of
the services in question.

delete

2. Member States shall ensure that contracting
authorities may take into account the need to
ensure quality, continuity, accessibility,
availability and comprehensiveness of the
services, the specific needs of different
categories of users, the involvement and
empowerment of users and innovation. Member
States may also provide that the choice of the
service provider shall not be made solely on the
basis of the price for the provision of the service.
Justification
Social services are locally provided and do by their nature not have any relevance for the internal
market. Consequently they are in practice not offered transitionally. New burdensome provisions for
social services on European or national level creates therefore unnecessary administrative burden for
tendering authorities. Particularly in the field of social services in terms of simplification and flexibility
new provisions have to be avoided. The ex-post publication requirement of the current directive is
sufficient to meet the EU principles of transparency, equal treatment and proportionality.

15

Cluster 5: SME access
CEMR position: The public procurement rules should be more simple. This would
make it easier for SMEs to submit offers.
The general aim should be to make the rules as simple as possible so that contracting authorities of
all sizes can work with them. Where procurement rules remain complex, contracting authorities remain with ‘in house’ delivery models. However, if the European legislator really wants to make public
procurement more SME friendly, it could consider the inclusion of ‘reservations’ to allow a proportion
of contracts to be specifically directed towards SMEs. This is permitted by the GPA and used widely
in the USA and several WTO countries. Such ‘reservations’ would also be of value as regards nonprofit organisations. Furthermore, placing new limits on sub-contracting limits market opportunities for
smaller businesses.
Therefore, CEMR proposes the following:
 No support for amendments 81 and 137 of the rapporteur;
 Additional amendments to
o article 44, division of contracts into lots
o article 71, subcontracting

Amendment to Article 44, Division of contracts into lots
1. Public contracts may be subdivided into
homogenous or heterogeneous lots. For
contracts with a value equal to or greater
than the thresholds provided for in Article
4 but not less than EUR 500 000,
determined in accordance with Article 5,
where the contracting authority does not
deem it appropriate to split into lots, it
shall provide in the contract notice or in
the invitation to confirm interest a specific
explanation of its reasons.^

1. Public contracts may be subdivided into
homogenous or heterogeneous lots. For
contracts with a value equal to or greater
than the thresholds provided for in Article
4 but not less than EUR 500 000,
determined in accordance with Article 5,
where the contracting authority does not
deem it appropriate to split into lots, it
shall provide in the contract notice or in
the invitation to confirm interest a specific
explanation of its reasons.

Contracting authorities shall indicate, in
the contract notice or in the invitation to
confirm interest, whether tenders are
limited to one or more lots only.

Contracting authorities shall indicate, in
the contract notice or in the invitation to
confirm interest, whether tenders are
limited to one or more lots only.

2. Contracting authorities may, even where
the possibility to tender for all lots has
been indicated, limit the number of lots
that may be awarded to a tenderer,
provided that the maximum number is
stated in the contract notice or in the
invitation to confirm interest. Contracting
authorities shall determine and indicate
in the procurement documents the
objective and non-discriminatory criteria
or rules for awarding the different lots
where the application of the chosen
award criteria would result in the award
to one tenderer of more lots than the
maximum number.

2. Contracting authorities may, even where
the possibility to tender for all lots has
been indicated, limit the number of lots
that may be awarded to a tenderer,
provided that the maximum number is
stated in the contract notice or in the
invitation to confirm interest. Contracting
authorities shall determine and indicate
in the procurement documents the
objective and non-discriminatory criteria
or rules for awarding the different lots
where the application of the chosen
award criteria would result in the award
to one tenderer of more lots than the
maximum number.
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3. Where more than one lot may be
awarded to the same tenderer,
contracting authorities may provide that
they will either award a contract per lot or
one or more contracts covering several
or all lots.

3. Where more than one lot may be
awarded to the same tenderer,
contracting authorities may provide that
they will either award a contract per lot or
one or more contracts covering several
or all lots.

Contracting authorities shall specify in
the procurement documents whether
they reserve the right to make such a
choice and, if so, which lots may be
grouped together under one contract.

Contracting authorities shall specify in
the procurement documents whether
they reserve the right to make such a
choice and, if so, which lots may be
grouped together under one contract.

Contracting
authorities
shall
first
determine the tenders fulfilling best the
award criteria set out pursuant to Article
66 for each individual lot. They may
award a contract for more than one lot to
a tenderer that is not ranked first in
respect of all individual lots covered by
this contract, provided that the award
criteria set out pursuant to Article 66 are
better fulfilled with regard to all the lots
covered by that contract. Contracting
authorities shall specify the methods they
intend to use for such comparison in the
procurement documents. Such methods
shall be transparent, objective and nondiscriminatory.

Contracting
authorities
shall
first
determine the tenders fulfilling best the
award criteria set out pursuant to Article
66 for each individual lot. They may
award a contract for more than one lot to
a tenderer that is not ranked first in
respect of all individual lots covered by
this contract, provided that the award
criteria set out pursuant to Article 66 are
better fulfilled with regard to all the lots
covered by that contract. Contracting
authorities shall specify the methods they
intend to use for such comparison in the
procurement documents. Such methods
shall be transparent, objective and nondiscriminatory.

4. Contracting authorities may require that
all contractors coordinate their activities
under the direction of the economic
operator to which has been awarded a
lot involving the coordination of the entire
project or its relevant parts.

4. Contracting authorities may require that
all contractors coordinate their activities
under the direction of the economic
operator to which has been awarded a
lot involving the coordination of the entire
project or its relevant parts.

Justification
The value of a contract is determined by the very nature and scale of the goods, works or services
procured. Why a contract is valued above €500,000 will be self-evident according the subject matter.
It is therefore an unnecessary administrative burden, and an exaggerated duty, for contracting authorities to have to explain and give reasons in every larger contract why the contract has a value above
€500,000 and has not been disaggregated.
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Amendment to Article 71, Subcontracting
1. In the procurement documents, the
contracting authority may ask or may be
required by a Member State to ask the
tenderer to indicate in its tender any
share of the contract it may intend to
subcontract to third parties and any
proposed subcontractors.

1. In the contract documents, the contracting authority may ask or may be required by Member State to ask the
tenderer to indicate in his tender any
share of the contract he may intend to
subcontract to third parties and any proposed subcontractors.

2. Member States may provide that at the
request of the subcontractor and where
the nature of the contract so allows, the
contracting authority shall transfer due
payments directly to the subcontractor
for services, supplies or works provided
to the main contractor. In such case,
Member States shall put in place
appropriate mechanisms permitting the
main contractor to object to undue
payments. The arrangements concerning
that mode of payment shall be set out in
the procurement documents.

2. Member States may provide that at the
request of the subcontractor and where
the nature of the contract so allows, the
contracting authority shall transfer due
payments directly to the subcontractor
for services, supplies or works provided
to the main contractor. In such case,
Member States shall put in place
appropriate mechanisms permitting the
main contractor to object to undue
payments. The arrangements concerning
that mode of payment shall be set out in
the procurement documents.

3. Paragraphs 1 and 2 shall be without
prejudice to the question of the principal
economic operator’s liability.

3. The indication shall be without prejudice
to the question of the principal economic
operator’s liability.

Justification
The relationship between a contractor and a sub-contractor is a fundamental element of contract law,
falling within the sphere of competition law, which should not be altered in the current Directive.
The possibility to allow direct payment of subcontractors by contracting authorities creates additional
confusion and complexities around sub-contracting. If a contractor is performing a task against remuneration for a contracting authority then it becomes a contractor, not a sub-contractor.
Furthermore, the proposal will see unwelcome approaches by sub-contractors directly to contracting
authorities to seek payment. This interferes with the right of contracting authorities to withhold payment
from the contractor for valid contract performance reasons, even those for which the sub-contractor is
not responsible.
The amendment introduces the text of the current Directive 2004/18/EC with a modification.
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Cluster 8: Sound procedures
CEMR position: Keep the rules simple and flexible for both the contracting authorities
and the bidders
CEMR strongly objects detailed provisions at European level as proposed by the Commission and stresses, with reference to the principles of subsidiarity and proportionality that such
details should be left to the appropriate authorities in each Member State. In times when public
authorities are reducing staff, it is not appropriate to introduce ever-heavier administrative burdens on the tendering authorities and the bidders.
CEMR therefore proposes the following:
 Amendments to
o article 18 (1), confidentiality
o article 69, abnormally low tenders

Amendment to article 18 paragraph 1, Confidentiality
1. Unless otherwise provided in this Directive
or in the national law concerning access to
information, and without prejudice to the obligations relating to the advertising of awarded
contracts and to the information to candidates
and tenderers set out in Articles 48 and 53 of
this Directive, the contracting authority shall not
disclose information forwarded to it by economic
operators which they have designated as confidential, including, but not limited to, technical or
trade secrets and the confidential aspects of
tenders.

1. Unless Notwithstanding provisions in this
Directive or in the national law and without
prejudice to the obligations relating to the advertising of awarded contracts and to the information to candidates and tenderers set out
in Articles 48 and 53 of this Directive, the contracting authority shall not disclose information
forwarded to it by economic operators which
they have designated as confidential, including, but not limited to, technical or trade secrets and the confidential aspects of tenders

Justification
Within the framework of the General Rules, art. 18 should make clear that this rule does not apply
if the contracting authority is entitled or obliged to pass on the relevant information in accordance
with other regulations, e.g. in case of a review procedure, when dealing with the legal supervisory
authority or in due process of law.

Amendment to article 69, abnormally low tenders
1. Contracting authorities shall require economic
operators to explain the price or costs charged,
where all of the following conditions are fulfilled:
(a) the price or cost charged is more than 50 %
lower than the average price or costs of the remaining tenders
(b) the price or cost charged is more than 20 %
lower than the price or costs of the second lowest tender;

1. If, for a given contract, tenders appear to
be abnormally low in relation to the goods,
works or services, the contracting authority
shall, before it may reject those tenders,
request in writing details of the constituent
elements of the tender which it considers
relevant. Those details may relate in particular to:
(a) the economics of the construction

19

(c) at least five tenders have been submitted.

method, the manufacturing process or the
services provided;
(b) the technical solutions chosen and/or
any exceptionally favourable conditions
available to the tenderer for the execution
of the work, for the supply of the goods or
services;
(c) the originality of the work, supplies or
services proposed by the tenderer;
(d) compliance with the provisions relating
to employment protection and working
conditions in force at the place where the
work, service or supply is to be performed;
(e) the possibility of the tenderer obtaining
State aid.

2. Where tenders appear to be abnormally low
for other reasons, contracting authorities may
also request such explanations.
3. The explanations referred to in paragraphs 1
and 2 may in particular relate to:
(a) the economics of the construction method,
the manufacturing process or the services provided;
(b) the technical solutions chosen or any exceptionally favourable conditions available to the
tenderer for the execution of the work or for the
supply of the goods or services;
(c) the originality of the work, supplies or services proposed by the tenderer;

2. Where tenders appear to be abnormally low
for other reasons, contracting authorities may
also request such explanations.
3. Where a contracting authority establishes that a tender is abnormally low because
the tenderer has obtained State aid, the
tender can be rejected on that ground alone
only after consultation with the tenderer
where the latter is unable to prove, within a
sufficient time limit fixed by the contracting
authority, that the aid in question was
granted legally. Where the contracting authority rejects a tender in these circumstances, it shall inform the Commission of
that fact.

(d) compliance, at least in an equivalent manner, with obligations established by Union legislation in the field of social and labour law or environmental law or of the international social and
environmental law provisions listed in Annex XI
or, where not applicable, with other provisions
ensuring an equivalent level of protection;
(e) the possibility of the tenderer obtaining State
aid.
4. The contracting authority shall verify the information provided by consulting the tenderer. It
may only reject the tender where the evidence
does not justify the low level of price or costs
charged, taking into account the elements referred to in paragraph 3. Contracting authorities
shall reject the tender, where they have established that the tender is abnormally low because
it does not comply with obligations established
by Union legislation in the field of social and

4. The contracting authority shall verify the
information provided by consulting the tenderer. It may only reject the tender where the evidence does not justify the low level of price or
costs charged, taking into account the elements referred to in paragraph 3. Contracting
authorities shall reject the tender, where they
have established that the tender is abnormally
low because it does not comply with obliga-
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labour law or environmental law or by the intertions established by Union legislation in the
national social and environmental law provisions field of social and labour law or environmental
listed in Annex XI.
law or by the international social and environmental law provisions listed in Annex XI.
5. Where a contracting authority establishes that
a tender is abnormally low because the tenderer 5. Where a contracting authority establishes
has obtained State aid, the tender may be rethat a tender is abnormally low because the
jected on that ground alone only after consultatenderer has obtained State aid, the tender
tion with the tenderer where the latter is unable
may be rejected on that ground alone only afto prove, within a sufficient time limit fixed by the ter consultation with the tenderer where the
contracting authority, that the aid in question
latter is unable to prove, within a sufficient time
was compatible with the internal market within
limit fixed by the contracting authority, that the
the meaning of Article 107 of the Treaty. Where aid in question was compatible with the internal
the contracting authority rejects a tender in
market within the meaning of Article 107 of the
those circumstances, it shall inform the ComTreaty. Where the contracting authority rejects
mission thereof.
a tender in those circumstances, it shall inform
the Commission thereof.
6. Upon request, Member States shall make
available to other Member States, in accord6. Upon request, Member States shall make
ance with Article 88, any information relating to
available to other Member States, in accordthe evidence and documents produced in relaance with Article 88, any information relating to
tion to details listed in paragraph 3.
the evidence and documents produced in relation to details listed in paragraph 3.
Justification
The amendment aims to replace the text from the proposal of the Commission with the text of the
current article on abnormally low tenders. The new proposal introduces administrative burdens for
companies and contracting authorities by narrowly describing abnormally low prices on one hand
(eliminating reasons that could be justifiable like an innovative or cost-efficient solution) and obliging
contracting authorities to always reject these tenders. Furthermore it would limit the freedom of the
contracting authority in the tendering process more than the current Directive.
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Cluster 9: Governance
CEMR position: No need to introduce new administrative oversight structures
CEMR believes that the Commission’s proposal for new monitoring bodies at national level and heavy
reporting and notification obligations are disproportionate and not in line with the principles of subsidiarity and proportionality.
CEMR therefore proposes the following:
 Deletion of
o article 83, enforcement;
o article 84, public oversight;
o article 85, individual reports on procedures for the award of contracts;
o article 86, national reporting and lists of contracting authorities;
o article 87, assistance to contracting authorities and businesses.
 Introduction of a new article on ‘content of reports’ (taken from Article 43 of current directive).
 Amendment to article 88, administrative cooperation
Justification
Article 83: It is superfluous in a Directive to have an article stating that the Directive should be applied
correctly.
Articles 84, 85, 86, 87: The requirements to create new national ‘oversight bodies’ and send contracts
to them clearly infringe subsidiarity and duplicate the role of existing national courts, government ministries, and procurement advisory bodies. These articles cause unnecessary administrative burdens.
Article 84 should be deleted for various reasons. It is up to the Member States to organise their internal administration. Member States can decide to create an oversight body (article 84) without European regulation. Article 84 is contrary to the principle of subsidiarity.
We think that enforcement and compliance with the rules is very important. We do not believe that big
top down structures are very helpful for sound enforcement and compliance throughout Europe at
every level. It is better that the bodies responsible for carrying out democratic control are equipped to
fully undertake this task. Reports from financial and legal auditors on procurement practices should be
available to municipal and regional councils. Bottom up control will better promote compliance than
the appointment of one or more separate oversight bodies.
In addition, businesses should be able to monitor compliance by appealing to the courts.
Article 85 should be deleted. Instead a new Article 83 should be inserted mirroring the current Article
43 from Directive 2004/18. This allows the Commission to request reports on an exceptional basis
from contracting authorities, rather than requiring contracting authorities to systematically send every
large contract to the Commission which is another bureaucratic burden, and runs contrary to the simplification aims of the Directive.
Article 88 should be maintained but without the references to the new ‘oversight bodies’.
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Proposal for a new article: ‘content of reports’ (taken from Article 43 of current
directive)

For every contract, framework agreement,
and every establishment of a dynamic purchasing system, the contracting authorities
shall draw up a written report which shall
include at least the following:
(a) the name and address of the contracting
authority, the subject matter and value of the
contract, framework agreement or dynamic
purchasing system;
(b) the names of the successful candidates
or tenderers and the reasons for their selection;
(c) the names of the candidates or tenderers
rejected and the reasons for their rejection;
(d) the reasons for the rejection of tenders
found to be abnormally low;
(e) the name of the successful tenderer and
the reasons why his tender was selected
and, if known, the share of the contract or
framework agreement which the successful
tenderer intends to subcontract to third parties;
(f) for negotiated procedures, the circumstances referred to in Articles XX and XX
which justify the use of these procedures;
(g) as far as the competitive dialogue is concerned, the circumstances as laid down in
Article XX justifying the use of this procedure;
(h) if necessary, the reasons why the contracting authority has decided not to award a
contract or framework agreement or to establish a dynamic purchasing system.
The contracting authorities shall take appropriate steps to document the progress of
award procedures conducted by electronic
means.
The report, or the main features of it, shall
be communicated to the Commission if it so
requests.
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Amendment of article 88, administrative cooperation

4
5
6
7
8
9

1.

Member States shall provide mutual
assistance to each other, and shall put in
place measures for effective cooperation
with one another, in order to ensure
exchange of information on issues referred
to in Articles 40, 41, 42, 55, 57, 59, 60, 61,
63 and 69. They shall ensure the
confidentiality of the information which
they exchange.

1.

Member States shall provide mutual
assistance to each other, and shall put in
place measures for effective cooperation
with one another, in order to ensure
exchange of information on issues
referred to in Articles 40, 41, 42, 55, 57,
59, 60, 61, 63 and 69. They shall ensure
the confidentiality of the information which
they exchange.

2.

The competent authorities of all Member
States
concerned
shall
exchange
information in compliance with personal
data protection legislation provided for in
Directives 95/46/EC of the European
Parliament and of the Council4 and
2002/58/EC of the European Parliament
and of the Council5.

2.

The competent authorities of all Member
States
concerned
shall
exchange
information in compliance with personal
data protection legislation provided for in
Directives 95/46/EC of the European
Parliament and of the Council7 and
2002/58/EC of the European Parliament
and of the Council8.

3.

For the purposes of this Article, Member
States shall designate one or more liaison
points, the contact details of which shall be
communicated to the other Member
States, the oversight bodies and the
Commission. Member States shall publish
and regularly update the list of liaison
points. The oversight body shall be in
charge of the coordination of such liaison
points.

3.

For the purposes of this Article, Member
States shall designate one or more liaison
points, the contact details of which shall
be communicated to the other Member
States, the oversight bodies and the
Commission. Member States shall publish
and regularly update the list of liaison
points. The oversight body shall be in
charge of the coordination of such liaison
points.

4.

The exchange of information shall take
place via the Internal Market Information
system established pursuant to Regulation
(EU) N° XXX/XXXX of the European
Parliament and Council6 [proposal for a
Regulation of the European Parliament
and Council on the administrative
cooperation through the Internal Market
Information System (‘the IMI Regulation’)
COM(2011) 522]. Member States shall
supply information requested by other
Member States within the shortest
possible period of time.

4.

The exchange of information shall take
place via the Internal Market Information
system
established
pursuant
to
Regulation (EU) N° XXX/XXXX of the
European Parliament and Council9
[proposal for a Regulation of the
European Parliament and Council on the
administrative cooperation through the
Internal Market Information System (‘the
IMI
Regulation’)
COM(2011) 522].
Member States shall supply information
requested by other Member States within
the shortest possible period of time.

OJ
OJ
OJ
OJ
OJ
OJ

L
L
L
L
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201,
[…]
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201,
[…]

23.11.1995, p. 31.
31.7.2002, p. 37.
23.11.1995, p. 31.
31.7.2002, p. 37.
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Cluster 10: Definitions and scope
CEMR position: Need to clearly define the scope of the Directive and clarify the exclusion of relations between public authorities
In the current financial climate, cost savings through the sharing of back office or front-line functions is
increasingly common practice across contracting authorities. Sharing services between public sector
bodies is a way to organise services efficiently and innovatively in the interest of the public. It is about
internal administrative organisation and not about avoiding competition.
CEMR therefore considers the provisions in the Commission’s proposal useful, however, proposes
some amendments to better adjust them to the CJEU jurisprudence and current practice.
Therefore, we propose the following:
 Support amendments 2, 23 and 29 of the rapporteur
 Additional amendments on
o article 1, subject-matter and scope
o Article 4 (b)(c), services and supplies thresholds
o article 10, specific exclusions for service contracts
o article 11, relations between public authorities

Amendment to article 1, subject-matter and scope
1. This Directive establishes rules on the procedures for procurement by contracting authorities
with respect to public contracts as well as design
contests, whose value is estimated to be not less
than the thresholds laid down in Article 4.

1. This Directive establishes rules on the procedures for procurement by contracting authorities
with respect to public contracts as well as design
contests, whose value is estimated to be not less
than the thresholds laid down in Article 4.

2. Procurement within the meaning of this Directive is the purchase or other forms of acquisition of works, supplies or services by one or
more contracting authorities from economic operators chosen by those contracting authorities,
whether or not the works, supplies or services
are intended for a public purpose.

2. Procurement within the meaning of this Directive is the purchase or other forms of acquisition of works, supplies or services via public contracts by one or more contracting authorities from
economic operators chosen by those contracting
authorities, whether or not the works, supplies or
services are intended for a public purpose.

An entirety of works, supplies and/or services,
even if purchased through different contracts,
constitutes a single procurement within the
meaning of this Directive, if the contracts are part
of one single project.

An entirety of works, supplies and/or services,
even if purchased through different contracts,
constitutes a single procurement within the
meaning of this Directive, if the contracts are part
of one single project.

Justification
It is clear that procurement Directive applies only to ‘procurements’ including lease and hire activities.
It does not apply to ‘other forms of acquisition’ such as borrowing a good for no charge.
According to the ruling of the Court of Justice of The European Union (Helmut Müller C-451/08),
works, supplies or services that are not intended for a public purpose are not subject to procurement
law. The Commission should not seek to expand the scope of the rules in this way.
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The basis of the procurement definition should be a single contract and not a single project. One project may have many contracts some of which may fall within the scope of the Directive, some of which
may not. Adding up values of services, supplies and works only because they are part of the same
project is of no additional value and an obvious attempt made by the Commission to increase the
number of contracts which fall under the scope of this Directive. For example, the architectural services and the legal advisory services in connection with a works contract are clearly separate from the
services connected with the actual construction. Therefore this sentence has to be entirely deleted.

Amendment to article 4(b)(c), services and supplies thresholds
This Directive shall apply to procurements with a
value exclusive of value-added tax (VAT) estimated to be equal to or greater than the following
thresholds:

This Directive shall apply to procurements with a
value exclusive of value-added tax (VAT) estimated to be equal to or greater than the following
thresholds:

(a) EUR 5 000 000 for public works contracts;

(a) EUR 5 000 000 for public works contracts;

(b) EUR 130 000 for public supply and service
contracts awarded by central government authorities and design contests organised by such authorities; where public supply contracts are
awarded by contracting authorities operating in
the field of defence, that threshold shall apply
only to contracts concerning products covered by
Annex III;

(b) EUR 260 000 for public supply and service
contracts awarded by central government authorities and design contests organised by such authorities; where public supply contracts are
awarded by contracting authorities operating in
the field of defence, that threshold shall apply
only to contracts concerning products covered by
Annex III;

(c) EUR 200 000 for public supply and service
contracts awarded by sub-central contracting
authorities and design contests organised by
such authorities.

(c) EUR 400 000 for public supply and service
contracts awarded by sub-central contracting
authorities and design contests organised by
such authorities.

(d) EUR 500 000 for public contracts for social
and other specific services listed in Annex XVI.

(d) EUR 1 000 000 for public contracts for social
and other specific services listed in Annex XVI.

As outlined in our introduction (pages 3-5) the current thresholds do not represent a level at which
cross-border provision becomes economically viable for bidders and suppliers. The Commission’s own
figures show that only 1.6% of contracts are in practice awarded to a provider based in another Member State. The rules are therefore disproportionate to the results being achieved.
CEMR strongly advocates for an increased threshold in order to get the balance right in terms of reflecting cross-border interest: doubling the thresholds for goods and services to €400,000 would be a
positive first step.

Amendment to article 10, specific exclusions for service contracts
This Directive shall not apply to public service
contracts for:

This Directive shall not apply to public service
contracts for:
1. Service contracts awarded on the basis of
an exclusive right
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This Directive shall not apply to public service contracts awarded by a contracting
authority to another contracting authority or
to an association of contracting authorities
on the basis of an exclusive right which
they enjoy pursuant to a published law, regulation or administrative provision which is
compatible with the Treaty.
This Directive shall not apply to public service
contracts for:

This Directive shall also not apply to public service contracts for:

(c) arbitration and conciliation services;

(c) arbitration and conciliation services;
(c a) any of the following legal services:

(d) financial services in connection with the
issue, sale, purchase or transfer of securities or
other financial instruments within the meaning of
Directive 2004/39/EC of the European Parliament and of the Council, central bank services
and operations conducted with the European
Financial Stability Facility;

(i)

legal representation of a client in
judicial proceedings before courts,
tribunals or public authorities by a
lawyer within the meaning of Article
1 of Directive 77/249/EEC;

(ii)

document certification services
which must be provided by notaries;

(iii)

legal services provided by trustees,
appointed guardians or other legal
services the providers of which are
designated by a court or tribunal in
the Member State concerned;

(iv)

other legal services which in the
Member State concerned are connected, even occasionally, with the
exercise of official authority

(d) financial services in connection with the issue,
sale, purchase or transfer of securities or other
financial instruments within the meaning of Directive 2004/39/EC of the European Parliament
and of the Council, in particular transactions by
the contracting authorities to raise money or
capital, central bank services and operations
conducted with the European Financial Stability
Facility;
…

Justification
The current Directive 2004/18 excludes public service contracts that are based on an exclusive right
enshrined in a published law, regulation or administrative provision, compatible with the Treaty. These
exclusive rights correspond with the possibility of Member States in the EU Treaty to award such exclusive rights
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Legal services are often national by nature and cannot be easily performed transnationally. In the
case of litigation, it is often necessary to award legal services to a specialist in the relevant field who
is particularly suitable for the particular case. To implement tendering procedures is not possible within the short time typically required for legal advice. Furthermore, the client is generally not able to describe the necessary services because he or she is not an expert and therefore cannot calculate the
value of the award either. Last but not least, the award of legal services is generally subject to trust,
and established relationships with existing legal advisers. These cannot be interpreted objectively or
quantified. Therefore the purpose of this Directive does not go together with the award of legal services.
CEMR is concerned that under article 10 (d) activities to raise money or capital are no longer
excluded from the Directive. This will have a major impact on the ability of local and regional
authorities to borrow money because public procurement procedures will make public borrowing
a much more lengthy, complicated and expensive process.

Amendment to article 11, Relations between public authorities
1. A contract awarded by a contracting authority
to another legal person shall fall outside the
scope of this Directive where the following cumulative conditions are fulfilled:

1. A contract awarded by a contracting authority to
another legal person shall fall outside the scope of
this Directive where the following cumulative conditions are fulfilled:

(a) the contracting authority exercises over the
legal person concerned a control which is similar to that which it exercises over its own departments.

(a) the contracting authority exercises over the
legal person concerned a control which is similar
to that which it exercises over its own departments.

(b) at least 90 % of the activities of that legal
person are carried out for the controlling contracting authority or for other legal persons controlled by that contracting authority;

(b) the essential part of the activities of that legal
person are carried out for the controlling contracting authority or for other legal persons controlled
by that contracting authority;

(c) there is no private participation in the controlled legal person.

(c) there is no active private participation in the
controlled legal person.

A contracting authority shall be deemed to exercise over a legal person a control similar to that
which it exercises over its own departments
within the meaning of point (a) of the first subparagraph where it exercises a decisive influence over both strategic objectives and significant decisions of the controlled legal person.

A contracting authority shall be deemed to exercise over a legal person a control similar to that
which it exercises over its own departments within
the meaning of point (a) of the first subparagraph
where it exercises a decisive influence over both
strategic objectives and significant decisions of
the controlled legal person.

2. Paragraph 1 also applies where a controlled
entity which is a contracting authority awards a
contract to its controlling entity, or to another
legal person controlled by the same contracting
authority, provided that there is no private participation in the legal person being awarded the
public contract.

2. Paragraph 1 also applies where a controlled
entity which is a contracting authority awards a
contract to its controlling entity or entities, or to
another legal person controlled by the same contracting authority, provided that there is no private
participation in the legal person being awarded the
public contract.

3. A contracting authority, which does not exercise over a legal person control within the
meaning of paragraph 1, may nevertheless
award a public contract without applying this
Directive to a legal person which it controls joint-

3. A contracting authority, which does not exercise
over a legal person control within the meaning of
paragraph 1, may nevertheless award a public
contract without applying this Directive outside
the scope of this Directive to a legal person
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ly with other contracting authorities, where the
following conditions are fulfilled:
(a) the contracting authorities exercise jointly
over the legal person a control which is similar
to that which they exercise over their own departments;

which it controls jointly with other contracting authorities, where the following conditions are fulfilled:
(a) the contracting authorities exercise jointly over
the legal person a control which is similar to that
which they exercise over their own departments;

(b) at least 90 % of the activities of that legal
person are carried out for the controlling contracting authorities or other legal persons controlled by the same contracting authorities;

(b) the essential part of the activities of that legal
person are carried out for the controlling contracting authorities or other legal persons controlled by
the same contracting authorities;

(c) there is no private participation in the controlled legal person.

(c) there is no active private participation in the
controlled legal person.

For the purposes of point (a), contracting authorities shall be deemed to jointly control a legal person where the following cumulative conditions are fulfilled:

For the purposes of point (a), contracting authorities shall be deemed to jointly control a legal person where the following cumulative conditions are
fulfilled:

(a) the decision-making bodies of the controlled
legal person are composed of representatives of
all participating contracting authorities;

(a) at least one of the principal decision-making
bodies of the controlled legal person is composed
of representatives of all participating contracting
authorities;

(b) those contracting authorities are able to
jointly exert decisive influence over the strategic
objectives and significant decisions of the controlled legal person;
(c) the controlled legal person does not pursue
any interests which are distinct from that of the
public authorities affiliated to it;
(d) the controlled legal person does not draw
any gains other than the reimbursement of actual costs from the public contracts with the contracting authorities.
4. An agreement concluded between two or
more contracting authorities shall not be
deemed to be a public contract within the meaning of Article 2(6) of this Directive where the
following cumulative conditions are fulfilled:
(a) the agreement establishes a genuine cooperation between the participating contracting
authorities aimed at carrying out jointly their
public service tasks and involving mutual rights
and obligations of the parties;
(b) the agreement is governed only by considerations relating to the public interest;
(c) the participating contracting authorities do
not perform on the open market more than 10 %
in terms of turnover of the activities which are
relevant in the context of the agreement;

(b) those contracting authorities are able to jointly
exert decisive influence over the strategic objectives and significant decisions of the controlled
legal person;
(c) the controlled legal person does not pursue
any interests which are distinct from that of the
public authorities affiliated to it;
(d) the controlled legal person does not draw any
gains other than the reimbursement of actual
costs from the public contracts with the contracting authorities.
4. An agreement concluded between two or more
contracting authorities shall not be deemed to be
a public contract within the meaning of Article 2(7)
of this Directive, and thus fall outside the scope
of the Directive where the following cumulative
conditions are fulfilled:
(a) the purpose of the partnership is the provision of a public-service task conferred on all
the public authorities or the provision of an
ancillary task necessary to deliver the public
service task conferred on all the public authorities;
(b) the task is carried out solely by the public
authorities concerned i.e. without the involvement of active private capital.

(d) the agreement does not involve financial
transfers between the participating contracting
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authorities, other than those corresponding to
the reimbursement of actual costs of the works,
services or supplies;
(e) there is no private participation in any of the
contracting authorities involved.
5. The absence of private participation referred
to in paragraphs 1 to 4 shall be verified at the
time of the award of the contract or of the conclusion of the agreement.
The exclusions provided for in paragraphs 1 to 4
shall cease to apply from the moment any private participation takes place, with the effect
that ongoing contracts need to be opened to
competition through regular procurement procedures.

5. The absence of private participation referred to
in paragraphs 3 to 6 shall be verified at the time of
the award of the contract or of the conclusion of
the agreement.
The exclusions provided for in paragraphs 1 to 4
shall cease to apply from the moment any private
participation takes place, with the effect that ongoing contracts need to be opened to competition
through regular procurement procedures.

Justification
In the current financial climate, cost savings through the sharing of back office or front-line functions is
increasingly common practice across contracting authorities. Sharing services between public sector
bodies is a way to organise services efficiently and innovatively in the interest of the public. It is about
internal administrative organisation and not about avoiding competition.
11.1.b), 11.3.b) The CJEU jurisprudence (Teckal Case C-107/98) refers to the ‘essential part’ of an
authorities’ activities, not 90% of an authorities’ activities. Restricting Teckal case law further should
be avoided.
11.1.c)11.3.c), 11.4.b): The reference should be only to an ‘operational’ or ‘active’ capital holding in
the controlled legal person. This is to allow ‘non-operational’ or ‘sleeping’ capital to be invested into
the controlled legal person without breaking the ‘in-house’ or ‘public-public’ link. This would help public authorities to share services with each other and save taxpayers’ money.
11.4 a) The ‘provision public service task conferred on all the public authorities’ refers to the ECJ jurisprudence in the case C-480/06 Stadtreinigung Hamburg. Also ancillary tasks, such as cleaning or
IT services provided by another contracting authority, as well as internal services which the public
authorities have to use in order to deliver their public tasks and to ensure the functioning of their administrative structures have to be covered by the exemption. These tasks are by nature of public
character.
11.5 deletions: To achieve the stated aim of legislative simplification, excessive explanations should
be avoided in a legal text and instead placed into separate guidance, a handbook, or interpretative
communications from the Commission.
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Angelika Poth-Mögele
Director of Policy
Square de Meeûs 1
B – 1000 Bruxelles
Tel. + 32 2 500 05 40
Email: angelika.poth-moegele@ccre-cemr.org

About CEMR
The Council of European Municipalities and Regions (CEMR) is the broadest
organisation of local and regional authorities in Europe. Its members are over
50 national associations of municipalities and regions from 40 European countries. Together these associations represent some 100 000 local and regional
authorities.
CEMR’s objectives are twofold: to influence European legislation on behalf of
local and regional authorities and to provide a platform for exchange between
its members associations and their elected officials and experts.
Moreover, CEMR is the European section of United Cities and Local Governments (UCLG), the worldwide organisation of local government.
www.ccre.org
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